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Chapter 1

I ntroduction

poores (sedallel-1jn"a).

oday, dmog haf acentury a8r mos of Africa@new nationswon politica
indgendence thepeoplesofthat vagt continent remain anongtheworld®

Teble 1-1:ndicaors of Bverty in 8leced Arican @untries Comparirng
Those hdicaors b Those of A Sub-Sharan @untries, and the \Bfd©
High Income And Lov & Middle-Income @untries, in 2004.

PPP gos Life_ epectancy
Gross rtiona | national d birth Adult literagy
Population|income (GNI)* [income** | Made Femde |rae% ges 15
(Millions) |US$ pr cpita | US$per cpitalyeas |yeas |and dde
2004 2004 2004 2003 |2003 [1998-2004
Ghana 21.1 380 2,280** |54 55 B4rrxx
Mozanhique [19.1 250 1,160%** 40 42 46
South Africa  |45.6 3,630 10,960*** (45 46 n/a
Zambia 10.5 450 890 36 37 (S inkeiaieled
Ub-Sharan
Africa 719.0 600 1,850 45 46 61
World High
Income 1,000.8 (32,040 30,970 75 81 91
World Low &
Middle hoome|5,344.3 |1,460 4,630 63 66 81

Soucee le W orld Bank, World Deviepment Repat 2005292-93 (2006).

*  Cdcuaed using the World Bank Atlas metod. Gros nationd income (GNI
b formely gros nationa product or GNP), the broades meaure of nationd
income meaurestota vdueaddel from domesic and foreigh soucesclamed by
residats GNI per cpita is GlI divided by mdyea populaion.

K%

GNI converted into internationa ddlars using purchesing power parity (PPP)

conversi facbrs,becausenomina exchenge raesdo not dwaysre"ect interna
tiond di#terences rektive pices

*kk

Edimaebaseal on regresian. Othe PPP GNI numbearsareexrgpolated fromthe

World Bank® ttes Internationa Comparisi Frogram benchmark esimates
*xx Netiond esimae asal an enwus dia
*xxNaiond esimae sl m srvey cta



PartI: ! e Chalenge

lese ddidicsre"ect resouce dlocaion paterns shgped by economic,
said and paliticd ingitutionsimposel duringacentury and mare of colonial
rule.For centuriesthroughou thecontinent, colonial power$ocusel on devel
oping export enclavesdesiged to produce crudeminegd and agricuturd raw
materialsto feed thergpidly growing manufactring indugriesof Europe and
Ameica. Dependent onthosewerseamarkets eactenclavetypicaly remained
economicaly cu o#fromtheres of theneidhboringregions e#etivelyblock
ing the potential for economicaly-integrated continent-wide agricutura
and indudrial develgpoment. le  primary linksinseted by the colonial rulers
betwean thosexport-dependent enclavesand neglected rurd hinterlandscom-
prisal thehut taxesand othe devicesusel to coerce young AfricansB mainly
mae Dto join thelow cog lalor force tha built theralroadsand roadsdug
theore from theminesand harvesed the cropsthat proved sopro$talde for
colonial setlers ad $ms Eedigure 1-1in"a).

Figure 1.1: Mdel of Gobd Misdlocdion of Rsouces

VAR T S,
¥

Ove theyeas,higoricaly-stgped politica-economic inditutionsbsetler
farms,colonial miningandtradngcompaniesin Eag and Southen Africa, and
colonial tradngand mining $rmsin Wes Africab perpetuated and expanded
the digtorted, exernaly-dependent misdlocaion of Africarich resomes
A&e winning politicd GhdeendenceQAfrica®neny-creded nationginher-
ited inditutions still focus@l government e#atson develging thesenarrow
enclaves Millions of African youhs,seeking to eseperurad powerty, typicaly
endead up un- or undea-employed, sweling the squatter townships dwarfed
by geetand-gass skyscagpers tha dominaed urban sky-lines Globd trade
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Introduction

paterns gill drained avay the new countrie€minead and agricuturd riches,
dongwith the$nancid surpluseshey generated: thebillionsof ddlars-flancs-
poundsgerling thesaew naionsrequired to provideinaeaingly productive
employment opportunitiesand improved qudity of lifefor dl ther citizens(see
Table 1-2n"a).

Table 1.2Bdance of pgments of selected African countriesirrent
account summaries (in millions of dollars)

Goods ad Sxvices Current  Current

Country Yea BExports Imports Badance v Tranders Account
Goods and(net) Bdance
Sarvices

Ghena 1990 983 -1506 -522 411 -223
1995 1582 -2120 -539 523 -145
1999 2473 -3926 -1453 620 -964
2000 2441 -3350 -910 631 -386
2001 2399 -3575 -1176 959 -325
2002 2570 -3325 -755 900 -31

South Africa 1990 27742 -21016 6726 -321 2134
1995 34689 -33373 1315 -645 -2205
1999 33701 -30261 3440 -926 -640
2000 36531 -33039 3492 -926 -575
2001 35236 -31046 4191 -738 -296
2002 35571 -32034 3537 -556 290

Zambia 1990 1360 -1897 -537 380 -594
1999 879 -1176  -297 45 -386
2000 871 -1318 -447 14 -553

Mozanhbique 1990 229 -096  -766 448 -415
1995 411 -1055 -644 339 -445
1999 579 -1496 -917 162 -912
2000 689 -1492 -802 231 -764
2001 976 -1616 -640 217 -657

Sourcel'( W)*+, B-./, W)*+, D(0(+)12( . 3 R(1)* 3 2003(World Bank,
2003) Tale 15 (Bdance of Payments Current Account and Internationa
Reseves).

le chepters of this book explore the evidence from severd countriesto
explain why B ag&er decade®f African liberaion Srugglesto gain control over
ther countrie€olitica kingdomsdbther new governorsseldon suacesfully
exacisel ther gate power through lav (sedBox1-1,in"a) to transform the
inheited ingitutionsthat perpetuated ther people€poverty and vulneralility.



Part I: ! e Challenge
Box 1.1: Law As Déned In "is B ook

I roughou this book, 'lanv' measanormative rule pronugated
bythedateandultimady implemented bydateo#cids So de$hed,
alav may take many forms. agaute,alocd ordinance,ubsidary
legisktion, a minigteria rule, an adninidretive regulation, amili-
tary unta® deree.

Tooo&en,indeadthenen governorsle&thosengitutionsintact perpetu-
aing growing unemployment and faling red incomedor themajority of ther
peoples|n that contex, seekingto enhancether own wedth and power, nota
few politica leades behaved corruptly. Tragicaly, sanead@ted policiesthat,
aggravating ethnic and relgious di#erences,cuminaed in devagating civl
wars

InChapter 2ofthis$rstpart theSeidmansreviewingitutiondist legisktive
theory, epecidly itsproblem-sdving metioddogy, asapotential guideto the
useoflawto faciltaedemocratic said chenge.le yobsevethat lav sevesas
government®primary tool for resdving said problems le y deetha tool
broady to includelegisktion enackd by elected represataives presidatia
decrees minidry regulaions,including al forms of subordinae legisktion,
and even locd ordinances'e yemphasizeha, a dl levels)av-makersshoud
formulae enactandimplement legisktion in acord with speci$ed ariteriaand
proceduresdesiged to ensure non-arbitrary @Qood governanceQ & is, gowv
ernance cherackrized by trangparency, acountalility, and, asfar as possilde,
participaory procesesin tha contex, the Seidnanspoint out, governments
can usdawto hepresdvesaid problemsby chengingthebéehaviaswhich,by
dedhition, conditutetheinditutionstha foger thoseproblems Sef-evidently,
lavscannot command distorted resoucesto redlocate themseles le  lavO
detiled provisians can only presadbe new beraviorson thepart of thosevho
dlocaeresouces To ensure e#etive implementation, aIam@provisicn:c, mugt
ecify governmen%cialse@raviorsmarelikelyto facilitatepeople@#orts
to redlocate ther human, physi@ and $nancid resoucesin waysrequired to
seve d the mople®© dsic neds

* k%

le cheptersin Part 11 ofthisbook o#e threecasesudiesoftheway nealy
indgendent governments have failed to employ sae power through law to
trandorminheited statanditutions. le  policeforcein Ghana, dra&ngingi-
tutionsin Mozanhique,and therelevant ministriesreponsite for faciltating
develgpment in South Africa. lese exanplesillusraetheway inherited indi-
tutions too o&endre ontinued to foser the nisdlocation of Arica® dualle
resowes

In Chapter 3, Rymand Atuguba andyzeshow inherited police lavsper-
petuaed the policeSxole in maintaining a gatusquobene$ciato theruling
eltes Like mog forme colonies,when it ataned indggendence in 1957,
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Introduction

Ghanainheited apolice force shgped during theBritish colonial government
rule. Basal on his Harvard University doctord thesisAtuguba desdbesthe
police asan inditution delberaelydesiged to protect, not the people of the
then-Gold Coag, but thecolonial companies&xport-oriented production and
exort of the &ritory® ich returd resouces

In every country the police provde an important forum for interacton
between thegaeand itscitizens, thebehavior of thepolice projectstheimage
of the way government treds its citizens. Atuguba summarizesthe availalde
higorica evidence to shav how, over mare than a century, the colonial gae
employal thepolice asakey indrument to brutdizepoor citizensand impose
control over civil saiety. le  Britishauthoritiesusel the police to arbitrarily
enforcelawsin broady-de$hed areaof tresm, amsand anmunitionsregula:
tion and pulic orde to @naintain apolitical economy and sacid organization
conducive b the olonial enterpriseCseeh. 3, at 7).

In the hdf a century shce Ghana becamethe $re sub-Ssharan African
countrytowinindgpendence succe sivedemocraticanddictatorial governments
haveseizd therensof power. None,however, havee#etivelyresructured the
police force. To mention two exanples To consdidae what heviewed asthe
poalitica and economic freedoms of indgpendent Ghana, Presidat Nkrumah
usel thepoliceto muzleregiond, tribd and religiouslybasel politica parties
Decadesaer, Presidat Jary Ravingg@overnment, withou dteringthepolice
force, meely srengthened its luman, ngitutiona and neterial resouces

In shat, Atuguba grephicaly picturestheway, unde post-independence
governments,the Ghanaian police ill interfered in many aspects of ordinary
Ghenaian life, primarily to protect therich and powerful. Heemphasizébat
the arbitrary useof this gate ingitution has negatively a#ested GhanaiangO
interactons with the sate, hus undemining te ule of &w.

TeodosidJae§Chapter 4 o#tasan exanpletoillugraewhy draders func-
tioningin thecontex of inheited drading ingitutions,sofrequently provide
billsthat proveine#etivelyimplemented. Like Atuguba, hedrawvson evidence
hedisoered while daing hisdoctord thesigo desdbein detil thecauseof
Mozanhican legisktive dra&eproblematic beraviors For ayea and a hdlf,
thesedra&ers worked on the bill enaced by the Mozanbican Parliament as
theEnvironmenta Law of 1997 Nevertheles,degpitethoseprolonged e#ats,
evidencedemondraestha thelawtheyproduced did not ensurgrangarent,
acountalde decisio-making procesedo enabde Mozanhicansto participate
e#etivelyin protecting ther own environment. Ten yeasag&e the1997lav®
enactment, the desigated implementing authority, the Minigry of Natura
Resoucesrefusal to grant a non-government organizaion, LIVANGO, an
opportunity to review the documents and facs on which it had granted a
foreigh $rm permissian tobuild amajordam.! & damsemedinevitaldy likely
to a#ect the property and livesof thougandsof Mozanbicans le  Minigry®
technicd agency clamed, however, that thelaw hadnot speci$al theform for
trangmitting the information to LIVANGO, and that the Act grantedeach

7



PartI: ! e Chalenge

project goonsa discretiorasto whetherandhowto submitit. A yea laer,
unde grong puldic presure,thetechnica agency began a dialoguewith the
a#eted rurd populaions D but ill refusel to grant LIVANGO full aces
toitsreports Meawhile,thedam®potential $nancersdecidal not to commit
ther funds util the g@vernment provided adtiond impact tudies

To exlan the dra&erLepparent failure to enaure the lav provided the
kind of trangarent decisio-making proces required to ensure meaingful
participation, Uaereportson hisin-depth interviewswith sameofthedra&ers,
aswel ashisdetiled scutiny of ministry $lesincludingheirdra&softhepro-
posel lan. He$ndstheexplanation in part in thedra&asfbem/iorgduringthe
prolonged dra&ing proces. Initially, following foreigh consultantsadvice and
reviewing othe Portuguesepeing countrie€and international @odelaws,
they sought to ensure puldic enjoyment of eci$al @ght<O-to environmentd
educetion, to environmenta information, to participatein environmenta pro-
tectionprograms le yclamedtoadyptthesdroadprincipleso Mozanhique
circumgances!ei r pad training, however -- aselsahee,typicaly centered
primarily on dradingtechniquesahe than Mozanhique€aid redities-had
not equipped themto gather and organizereleant evidencelogicaly to defed
ther bill@detiled provisians agang senior adninidrative decisio-maker<O
objections In particua, & theseior 0%cidurging, they subgituted vague
genegditiesfor detiled meauresrequired to faciltae gakehdde participa
tion in ewvironmentd decisios

Uatenotestha  lea saneoftheparticipantsin thedra&ngproceshad
acudly gudied ingitutiondid legisktivetheory and metioddogy. Neverthe
les,when it cameto actdly draéingthebill, they hadreseted to afocus on
dragingtechniquesper serathea than how to dra&alav@detiled meauresin
a vay lkely b enaure he et#etive mplementaion of her subgance.

In Chapter 5, Neva Makgeta invesigatesthe way exising ingitutions
sheped thepatternsof pog-apartheidSouth Africagovernment policy making.
Asthis book goesto pres, South Africa9develpment path semsto liea a
crosoadsWith thelargenumber of itsblackmajority livingin abgct poverty
and thewhiteminority gill controllingmos of theeconomy, thegovernment
gill facgthechdlengeof credingan ingitutiona framework likelyto faciltate
economic derelqment to met al South AfricansO sic neds

A&er taking power in 1994,South Africas®new government did actto
replae thelavstha openly maintaned gpartheid le  new lavsdid improve
saneagpectsof life for thoseexcluded from pag South African Qevelgment,O
provding equa acesto schals, hedth facilties houwsing -- thesaid infra
dructureesential toimprovingther qudity of lifeBto thoseblaclswhocould
a#adtopayforthem.!e newlawsdid not,however, e#estivelytrandormthe
inheited sacio-economicingitutionsthatreduced, rathe than expanded, avail-
aldle employment opportunitiesand perpetuaed poverty-level living gandards
for dmog hdf of dl South Africans B gecidly mosof the tback rajrity.
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I e$rg s=tion of Maiggﬁle@chapter looks a the generd ressonsfor the
South African government®failure to use law to implement effective devd-
opment polides ! e African Naiond Congress (ANC)-led South African
government adopted polides sometimes but not dways in the form of lavs
without atemptingto win the support of dakeholderswithin the party likethe
Congress of South African Trade Unions (COSATU) and the South African
Communig Party (SACP). Exduding these crudid sakeholders meant divorc-
ing policy decisonsfrom the concerns and inputs of the working dassand the
ANC®Opoor condituents In adoptingmog of these policiesimmediatdy a&er
democrdization, Makgetla pointsout tha the new government leeders gppar-
ently conduded they lacked cgpacity to conduct thenecessary research and dra&
policy documents - far lessthe legidation -- required to ensure thar etective
implementation. Ingead, thegovernment employed foreign consultants mog of
whom neather grounded their proposas on research asto the nature and scope
of pog-gparthad inditutiona redlities nor sought inputsfrom those who, ill
uteringfromthoseredities might havecontributed factsand ideasasabad sfor
policdesmorelikdy to changethem. Makgetlacondudesthat those conasultants
@id not basetheir recommendationson appropriateor thorough research.! ey
eftectively exduded or largdly ignored inputs from key stakeholders epedaly
organized labor and poor communitiesOMakgetlaprovidesextensve sdidica
evidence to demongrate that the $ra ten years of pod-liberaion government
polidesproved ine#ectivein achievingtheir dedared gods far lessdid they fully
employ or ful$l thebasc neadsof South Africa®poor mgority.

le South African Parliament did enactalav to esadishaNaiona Em-
nomic, Develgment and Lalour Council (NEDLAC) tobringrepresatatives
of organized lalbour, government, theprivate sector, and civil saiely togethe
in a conaultative forum on develgment policy. NEDLAC initiated yealy
ummits whee thesetakehdders discissal and even reaché agreement on
crucid policy maters Unfortunately however, thelaw esadisningNEDLAC
included no provisiansto requiregovernment agenciego implement theagree-
mentsreache a thesummit. In theevent, thereponsibde ministriestoo o&en
simply ighored them.

Makgetlaemphasizestha one of the chalengesfacing South Africatoday
remains that of making democrecy truly patidpaory. ! e government dill
needsto enduretha theprevioudy disnfranchised black and poor communities
partidpate in the nation®policy decisons Makgetla obsrvesthat, in the last
decade, thisproved di%cult in part because some of the popular organizations
that had led theliberation srugglesfailed to mobilize the populaion toin” u-
encethepog-liberation government&policy decisons Makgetlaproposssusing
theinditutiondig theory®modd of decigon-making processestoidentify mee-
aresto ensuredakeholder participation in collecting rdevent information, and
providinginputsinto theformulation of moree#ectivey implemented policies

Makgetao#easthree casesudiesto illugratetheway inheaited economic
and $nancid inditutionsin thepulic and private setorshindeed theformu-
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