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Today, almost half a century a&er most of AfricaÕs new nations won political 
independence, the peoples of that vast continent remain among the worldÕs 

poorest (see Table1-1, in"a). 

Table 1-1: Indicators of Poverty in Selected African Countries, Comparing 
Those Indicators to Those of All Sub-Saharan Countries, and the WorldÕs 

High Income, And Low & Middle-Income Countries, in 2004.

 
Population 
(Millions)

Gross national 
income (GNI)*
US$ per capita

PPP gross 
national 
income**
US$ per capita

Life expectancy 
at birth Adult literacy 

rate% ages 15 
and older

Male 
years

Female 
years

 2004 2004 2004 2003 2003 1998-2004
Ghana 21.1 380 2,280*** 54 55 54****
Mozambique 19.1 250 1,160*** 40 42 46
South Africa 45.6 3,630 10,960*** 45 46 n/a
Zambia 10.5 450 890 36 37 68*****
Sub-Saharan 
Africa 719.0 600 1,850 45 46 61
World High 
Income 1,000.8 32,040 30,970 75 81 91
World Low & 
Middle Income 5,344.3 1,460 4,630 63 66 81
Source: !e W orld Bank, World Development Report 2005 292-93 (2006).
* Calculated using the World Bank Atlas method. Gross national income (GNI 

Ð formerly gross national product or GNP), the broadest measure of national 
income, measures total value added from domestic and foreign sources claimed by 
residents. GNI per capita is GNI divided by midyear population.

** GNI converted into international dollars using purchasing power parity (PPP) 
conversion factors, because nominal exchange rates do not always re"ect interna-
tional di#erences in relative prices.

*** Estimate based on regression. Other PPP GNI numbers are extrapolated from the 
World BankÕs latest International Comparison Program benchmark estimates.

**** National estimate based on census data.
***** National estimate based on survey data.

Chapter 1

Introduction
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!ese statistics re"ect resource allocation patterns shaped by economic, 
social and political institutions imposed during a century and more of colonial 
rule. For centuries, throughout the continent, colonial powers focused on devel-
oping export enclaves designed to produce crude mineral and agricultural raw 
materials to feed the rapidly growing manufacturing industries of Europe and 
America. Dependent on those overseas markets, each enclave typically remained 
economically cut o# from the rest of the neighboring regions, e#ectively block-
ing the potential for economically-integrated continent-wide agricultural 
and industrial development. !e primary links inserted by the colonial rulers 
between those export-dependent enclaves and neglected rural hinterlands com-
prised the hut taxes and other devices used to coerce young Africans Ð mainly 
male Ð to join the low cost labor force that built the railroads and roads, dug 
the ore from the mines, and harvested the crops that proved so pro$table for 
colonial settlers and $rms (see Figure 1-1, in"a).

Figure 1.1: Model of Global Misallocation of Resources

Over the years, historically-shaped political-economic institutions Ð settler 
farms, colonial mining and trading companies in East and Southern Africa, and 
colonial trading and mining $rms in West Africa Ð perpetuated and expanded 
the distorted, externally-dependent mis-allocation of AfricaÕs rich resources. 
A&er winning political Ôindependence,Õ AfricaÕs newly-created nationsÕ inher-
ited institutions still focused government e#orts on developing these narrow 
enclaves. Millions of African youths, seeking to escape rural poverty, typically 
ended up un- or under-employed, swelling the squatter townships dwarfed 
by steel-and-glass skyscrapers that dominated urban sky-lines. Global trade 
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patterns still drained away the new countriesÕ mineral and agricultural riches, 
along with the $nancial surpluses they generated: the billions of dollars-francs-
pounds sterling these new nations required to provide increasingly productive 
employment opportunities and improved quality of life for all their citizens (see 
Table 1-2, in"a).

Table 1.2: Balance of payments of selected African countries: current 
account summaries (in millions of dollars)

Goods and Services Current 
Transfers 
(net)

Current 
Account 
Balance

Country Year Exports Imports Balance on 
Goods and 
Services

Ghana 1990 983 -1506 -522 411 -223
1995 1582 -2120 -539 523 -145
1999 2473 -3926 -1453 620 -964
2000 2441 -3350 -910 631 -386
2001 2399 -3575 -1176 959 -325
2002 2570 -3325 -755 900 -31

South Africa 1990 27742 -21016 6726 -321 2134
1995 34689 -33373 1315 -645 -2205
1999 33701 -30261 3440 -926 -640
2000 36531 -33039 3492 -926 -575
2001 35236 -31046 4191 -738 -296
2002 35571 -32034 3537 -556 290

Zambia 1990 1360 -1897 -537 380 -594
1999 879 -1176 -297 45 -386
2000 871 -1318 -447 14 -553

Mozambique 1990 229 -996 -766 448 -415
1995 411 -1055 -644 339 -445
1999 579 -1496 -917 162 -912
2000 689 -1492 -802 231 -764
2001 976 -1616 -640 217 -657

Source: T'( W)*+, B-./, W)*+ , D( 0( +)12( . 3 R( 1)* 3 2003 (World Bank, 
2003), Table 15 (Balance of Payments Current Account and International 
Reserves).

!e chapters of this book explore the evidence from several countries to 
explain why Ð a&er decades of African liberation struggles to gain control over 
their countriesÕ Ôpolitical kingdomsÕ1 Ð their new governors seldom successfully 
exercised their state power through law (see Box 1-1, in"a) to transform the 
inherited institutions that perpetuated their peopleÕs poverty and vulnerability. 



Part I: ! e Challenge

6

Box 1.1:   Law As De!ned In "is B ook

 ! roughout this book,  'law' means a normative rule promulgated 
by the state and ultimately implemented by state o#cials.  So de$ned, 
a law may take many forms:  a statute, a local ordinance, subsidiary 
legislation, a ministerial rule, an administrative regulation, a mili-
tary juntaÕs decree. 

Too o&en, instead, the new governors le& those institutions intact, perpetu-
ating growing unemployment and falling real incomes for the majority of their 
peoples. In that context, seeking to enhance their own wealth and power, not a 
few political leaders behaved corruptly. Tragically, some adopted policies that, 
aggravating ethnic and religious di#erences, culminated in devastating civil 
wars.

In Chapter 2 of this $rst part, the Seidmans review institutionalist legislative 
theory, especially its problem-solving methodology, as a potential guide to the 
use of law to facilitate democratic social change. !e y observe that law serves as 
governmentÕs primary tool for resolving social problems. !e y de$ne that tool 
broadly to include legislation enacted by elected representatives; presidential 
decrees; ministry regulations, including all forms of subordinate legislation, 
and even local ordinances. !e y emphasize that, at all levels, law-makers should 
formulate, enact and implement legislation in accord with speci$ed criteria and 
procedures designed to ensure non-arbitrary Ôgood governance:Õ ! at is, gov-
ernance characterized by transparency, accountability, and, as far as possible, 
participatory processes. In that context, the Seidmans point out, governments 
can use law to help resolve social problems by changing the behaviors which, by 
de$nition, constitute the institutions that foster those problems. Self-evidently, 
laws cannot command distorted resources to reallocate themselves. !e lawsÕ 
detailed provisions can only prescribe new behaviors on the part of those who 
allocate resources. To ensure e#ective implementation, a lawÕs provisions must 
specify government o%cialsÕ behaviors more likely to facilitate peopleÕs e#orts 
to reallocate their human, physical and $nancial resources in ways required to 
serve all the peoplesÕ basic needs. 

* * *
!e chapters in Part II of this book o#er three case studies of the way newly 

independent governments have failed to employ state power through law to 
transform inherited state institutions: !e police force in Ghana, dra&ing insti-
tutions in Mozambique, and the relevant ministries responsible for facilitating 
development in South Africa. !ese examples illustrate the way inherited insti-
tutions too o&en have continued to foster the misallocation of AfricaÕs valuable 
resources.

In Chapter 3, Raymond Atuguba analyzes how inherited police laws per-
petuated the policeÕs role in maintaining a status quo bene$cial to the ruling 
elites. Like most former colonies, when it attained independence in 1957, 
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Ghana inherited a police force shaped during the British colonial government 
rule. Based on his Harvard University doctoral thesis, Atuguba describes the 
police as an institution deliberately designed to protect, not the people of the 
then-Gold Coast, but the colonial companiesÕ export-oriented production and 
export of the territoryÕs rich natural resources. 

In every country the police provide an important forum for interaction 
between the state and its citizens; the behavior of the police projects the image 
of the way government treats its citizens. Atuguba summarizes the available 
historical evidence to show how, over more than a century, the colonial state 
employed the police as a key instrument to brutalize poor citizens and impose 
control over civil society. !e British authorities used the police to arbitrarily 
enforce laws in broadly-de$ned areas of treason, arms and ammunitions regula-
tion and public order to Òmaintain a political economy and social organization 
conducive to the colonial enterpriseÓ (see ch. 3, at 7).

In the half a century since Ghana became the $rst sub-Saharan African 
country to win independence, successive democratic and dictatorial governments 
have seized the reins of power. None, however, have e#ectively restructured the 
police force. To mention two examples: To consolidate what he viewed as the 
political and economic freedoms of independent Ghana, President Nkrumah 
used the police to muzzle regional, tribal and religiously-based political parties. 
Decades later, President Jerry RawlingsÕ government, without altering the police 
force, merely strengthened its human, institutional and material resources. 

In short, Atuguba graphically pictures the way, under post-independence 
governments, the Ghanaian police still interfered in many aspects of ordinary 
Ghanaian life, primarily to protect the rich and powerful. He emphasizes that 
the arbitrary use of this state institution has negatively a#ected GhanaiansÕ 
interactions with the state, thus undermining the rule of law. 

Teodosio UateÕs Chapter 4 o#ers an example to illustrate why dra&ers, func-
tioning in the context of inherited dra&ing institutions, so frequently provide 
bills that prove ine#ectively implemented. Like Atuguba, he draws on evidence 
he discovered while doing his doctoral thesis to describe in detail the causes of 
Mozambican legislative dra&ersÕ problematic behaviors. For a year and a half, 
these dra&ers worked on the bill enacted by the Mozambican Parliament as 
the Environmental Law of 1997. Nevertheless, despite those prolonged e#orts, 
evidence demonstrates that the law they produced did not ensure transparent, 
accountable decision-making processes to enable Mozambicans to participate 
e#ectively in protecting their own environment. Ten years a&er the 1997 lawÕs 
enactment, the designated implementing authority, the Ministry of Natural 
Resources refused to grant a non-government organization, LIVANGO, an 
opportunity to review the documents and facts on which it had granted a 
foreign $rm permission to build a major dam. ! at dam seemed inevitably likely 
to a#ect the property and lives of thoustands of Mozambicans. !e MinistryÕs 
technical agency claimed, however, that the law had not speci$ed the form for 
transmitting the information to LIVANGO, and that the Act granted each 
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project sponsor discretion as to whether and how to submit it. A year later, 
under strong public pressure, the technical agency began a dialogue with the 
a#ected rural populations Ð but still refused to grant LIVANGO full access 
to its reports. Meanwhile, the damÕs potential $nancers decided not to commit 
their funds until the government provided additional impact studies.

To explain the dra&ersÕ apparent failure to ensure the law provided the 
kind of transparent decision-making process required to ensure meaningful 
participation, Uate reports on his in-depth interviews with some of the dra&ers, 
as well as his detailed scrutiny of ministry $les, including their dra&s of the pro-
posed law. He $nds the explanation in part in the dra&ersÕ behaviors during the 
prolonged dra&ing process. Initially, following foreign consultantsÕ advice and 
reviewing other Portuguese-speaking countriesÕ and international ÔmodelÕ laws, 
they sought to ensure public enjoyment of speci$ed ÔrightsÕ-- to environmental 
education, to environmental information, to participate in environmental pro-
tection programs. !e y claimed to adapt these broad principles to Mozambique 
circumstances. !ei r past training, however -- as elsewhere, typically centered 
primarily on dra&ing techniques rather than MozambiqueÕs social realities -- had 
not equipped them to gather and organize relevant evidence logically to defend 
their billÕs detailed provisions against senior administrative decision-makersÕ 
objections. In particular, at the senior o%cialsÕ urging, they substituted vague 
generalities for detailed measures required to facilitate stakeholder participa-
tion in environmental decisions.

Uate notes that at least some of the participants in the dra&ing process had 
actually studied institutionalist legislative theory and methodology. Neverthe-
less, when it came to actually dra&ing the bill, they had resorted to a focus on 
dra&ing techniques per se, rather than how to dra& a lawÕs detailed measures in 
a way likely to ensure the e#ective implementation of their substance.

In Chapter 5, Neva Makgetla investigates the way existing institutions 
shaped the patterns of post-apartheid South AfricaÕs government policy making. 
As this book goes to press, South AfricaÕs development path seems to lie at a 
crossroads. With the large number of its black majority living in abject poverty 
and the white minority still controlling most of the economy, the government 
still faces the challenge of creating an institutional framework likely to facilitate 
economic development to meet all South AfricansÕ basic needs. 

A&er taking power in 1994, South AfricaÕs new government did act to 
replace the laws that openly maintained apartheid. !e new laws did improve 
some aspects of life for those excluded from past South African Ôdevelopment,Õ 
providing equal access to schools, health facilities, housing -- the social infra-
structure essential to improving their quality of life Ð to those blacks who could 
a#ord to pay for them. !e new laws did not, however, e#ectively transform the 
inherited socio-economic institutions that reduced, rather than expanded, avail-
able employment opportunities and perpetuated poverty-level living standards 
for almost half of all South Africans Ð especially most of the black majority.
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! e $rst section of MakgetlaÕs chapter looks at the general reasons for the 
South African governmentÕs failure to use law to implement e#ective devel-
opment policies. ! e African National Congress (ANC)-led South African 
government adopted policies, sometimes but not always in the form of laws, 
without attempting to win the support of stakeholders within the party like the 
Congress of South African Trade Unions (COSATU) and the South African 
Communist Party (SACP). Excluding these crucial stakeholders meant divorc-
ing policy decisions from the concerns and inputs of the working class and the 
ANCÕs poor constituents. In adopting most of these policies immediately a&er 
democratization, Makgetla points out that the new government leaders appar-
ently concluded they lacked capacity to conduct the necessary research and dra& 
policy documents -- far less the legislation -- required to ensure their e#ective 
implementation. Instead, the government employed foreign consultants, most of 
whom neither grounded their proposals on research as to the nature and scope 
of post-apartheid institutional realities, nor sought inputs from those who, still 
su#ering from those realities, might have contributed facts and ideas as a basis for 
policies more likely to change them. Makgetla concludes that those consultants 
Òdid not base their recommendations on appropriate or thorough research. ! ey 
e#ectively excluded or largely ignored inputs from key stakeholders, especially 
organized labor and poor communities.Ó Makgetla provides extensive statistical 
evidence to demonstrate that the $rst ten years of post-liberation government 
policies proved ine#ective in achieving their declared goals; far less did they fully 
employ or ful$l the basic needs of South AfricaÕs poor majority.

!e South African Parliament did enact a law to establish a National Eco-
nomic, Development and Labour Council (NEDLAC) to bring representatives 
of organized labour, government, the private sector, and civil society together 
in a consultative forum on development policy. NEDLAC initiated yearly 
summits where these stakeholders discussed and even reached agreement on 
crucial policy matters. Unfortunately, however, the law establishing NEDLAC 
included no provisions to require government agencies to implement the agree-
ments reached at the summit. In the event, the responsible ministries too o&en 
simply ignored them.

Makgetla emphasizes that one of the challenges facing South Africa today 
remains that of making democracy truly participatory. ! e government still 
needs to ensure that the previously disenfranchised black and poor communities 
participate in the nationÕs policy decisions. Makgetla observes that, in the last 
decade, this proved di%cult in part because some of the popular organizations 
that had led the liberation struggles failed to mobilize the population to in" u-
ence the post-liberation governmentÕs policy decisions. Makgetla proposes using 
the institutionalist theoryÕs model of decision-making processes to identify mea-
sures to ensure stakeholder participation in collecting relevant information, and 
providing inputs into the formulation of more e#ectively implemented policies. 

Makgetla o#ers three case studies to illustrate the way inherited economic 
and $nancial institutions in the public and private sectors hindered the formu-


